WLD HRSE SPRT LIMTED
| BLA 96- 39 Deci ded February 18, 1999

Appeal froma decision by the Dstrict Minager, Carson Aty O strict,
Nevada, Bureau of Land Managenent, inpl enenting the Pine Nut Muntain WId
Horse Renoval P an through a full force and effect determnation. Nv-030-
95- 47.

Affirned.
1. WId Fee-Roaning Horses and Burros Act

If the Secretary (or his designate) determnes, on the
basis of information available, that an overpopul ati on
of wld horses or burros exists on a given area of the
public lands and that action is necessary to renove
excess aninal s, the Secretary has authority to

i medi ately renove excess aninal s fromthe range so as
to achi eve appropri ate nanagenent |evels, restore a
thriving natural ecol ogi cal bal ance to the range, and
protect the range fromthe deterioration associ at ed

w t h over popul at i on.

APPEARANCES.  Bobbi Royl e, Garson dty, Nevada, for the WId Horse Sirit
Ltd.; John Q Snglaub, Dstrict Mainager, Garson dty, Nevada, for the
Bureau of Land Managenent .

(PN ON BY ADM N STRATI VE JUDEE THRRY

WIld Hrse Spirit Ltd. (Appell ant) has appeal ed the Gt ober 2, 1995,
"Full Force and EHfect" Decision issued by the Carson Aty O strict
Manager, Nevada, Bureau of Land Managenent (BLM, inplenenting the R ne Nut
Muntain Wl d Horse Renoval Pan (R an). BLMs authority to manage wld
horse popul ations is provided by the WId Fee-Roamng Hrses and Burros
Act (the Act), as amended, 16 US C 8§ 1331-1340 (1994), and
inpl enenting regulations in 43 CF. R Part 4700. The gather and renoval of
w | d horses was supported by a Decision Record/ H nding of No S gnificant
Inpact (DRRFONS). The gather was schedul ed to be conducted on or about
Novenber 13, 1995. A Request for Say submtted by Appel | ant was deni ed
by the Board in an Order dated Novenber 9, 1995.
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According to the Ran, renoval was intended to limt the distribution
of wld horses to the herd managenent area (HW by renoving w | d horses
w th established ranges outside the HVA and by renovi ng excess w | d horses
fromwthin the HWA so as to prevent a further deterioration of the Federal
range, which was suffering froman overutilization of vegetative resources,
and restore it to athriving natural ecol ogi cal bal ance, in conpliance wth
section 3(b)(2) of the Act. Based on a June 1995 aerial census, BLM
concl uded that there were 455 wld horses inside the HVA and 280 out si de
the HHA for a total of 735 wild horses. BLMs intention was to renove all
the horses and return the unadopt abl e/ ol der horses to the HVA to achi eve
the appropriate nanagenent |evel (AM) of 179 wld horses in the HWA as
established inits August 1995 Fine Nut FHnal Miltiple Use Decision.

Pursuant to 43 CF. R 8 4770.3(c), the Dstrict Manager placed his
Qct ober 1995 Decision to go forward wth the removal in full force and
effect. However, he stated that the renoval woul d be del ayed for 30 days
to allowfor an appeal peri od.

The Cctober 2 Decision held, in pertinent part:

This decision is issued Full Force and Hfect to allow for

the tinely renoval of wld horses in and outside the P ne

Nt HVA  Tinely renoval of these wld horses is necessary

to prevent further over-utilization of the vegetative resource
and to be in conpliance wth existing |lans and regul ati ons,

not ably; 43 (FR 4710.4 - "nanagenent of wld horses and burros
shal | be undertaken wth the objective of limting the ani nal s'
distribution to herd areas * * *". The Rull Force and BEfect
determnation is in accordance wth the regul ation, 43 R
4770. 3(c).

(Qctober 2 Decision at 1.)

Inits Notice of Appeal (N, Appellant nakes the fol | ow ng
contentions concerning the proposed Novenber 1995 roundup of the Fine Nut
Mountai n w | d hor ses.

A reduction of the wld horse population to a non-viabl e
level and the elimnation of it fromareas of public | and where
it has aright, fromthe advent of the Wld Hurse Act of 1971,
isnot afair decision. There doesn't appear to be any
statutory reason for the renmoval of horses on the "eastern hal f
of the southern portion” of the Fne Nut HVA in the Val ker
Resource Area. It is, | believe, unfair to renove horses of f
land that is not used or occupied by the Indian | and hol ders and
for M. Robert Hunter of BIAto speak for all of 300 | andhol ders
inrequesting their renoval. This is very likely not true to
the wll of the | and-owni ng peopl e who do not have a history of
fencing or conpl ai ning about the wld horses.
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It would seemto ne that the wild horse HVA shoul d be a
total entity instead of split north and south or as is the case
relegated to a small portion of narginal habitat in the northern
part of the range. | don't understand because there was not hing
inwhat | received to justify that.

The Fine Nut Range has plenty of forage and water to
support a viable wld horse popul ation, as attests past
popul ation | evel s, but the herd is being reduced to accommodat e a
fewexploitive interests that state the horses are conpeti ng.
These seek to denigrate the presence of the wld horses. The
roundup w Il de-stabilize the ecol ogical condition and destroy
the natural adaptation of the wld horse bands by reduci ng them
to alow non-viable herd.

To deny the right of the wld horse to occupy the public
unfenced | ands throughout the Pine Nut Range ignores the 1971
WIld Hrse Act as well as PRA HPW and the Miltiple Wse Acts,
whi ch were designed to assure fair treatnent and bal ance anong
all justified presences on public | and.

The whol e public interest favors the survival of wld
horses and for themto remain in the area of appropriate habitat
adequat e to ensure survival of viable popul ations. Token nuniers
are not acceptable, for the wld horse is in great peril
concerning its long termsurvival. | believe the wld horse
deserves justice and | ongevity.

(NA at 1-2.)

In his Response, the O strict Manager states that the determnation
of the appropriate popul ation | evel for the Fne Nut Muntai n HVA was nade
through the mul tipl e use deci sion process, not the Renoval A an. (Response
at 1.) He states that the Miltiple Use Decision for the Ane Nut Muntai n
HVA was final on August 18, 1995, and that the Decision determned that
the AL is 179 wld horses. 1d. He further states that years of
nonitoring data collected in the Garson dty Dstrict and other districts
in Nevada confirmthat 179 wld horses easily conprise a viabl e popul ati on.
Id. The Dstrict Manager contends that Appel | ant provides no data or
information to the contrary. Id.

I n addressing Appel lant's second point that elimnation of the wld
horse popul ation fromthe eastern half of the southern portion of the A ne
Nut HVA "is not a fair decision,” the Dstrict Manager states:

The Decision to renove all wld horses fromthe southern
P ne Nut Mbuntai ns has gone through the | and use pl anni ng
process which began in 1982. The rationale for renoving wld
horses fromthe southern Pine Nut Mbuntains is expl ai ned on
page 3-6 of the Draft Reno HS [Environnental |npact Satenent]
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(Attachnent #5) dated August 30, 1982. The deci sion to renove
those wld horses is stated in the Reno Managenent Franework H an
as Decision #23 (Attachnent #5) which was final on Decenber 21,
1982. The "eastern hal f of the southern portion" was anal yzed
in the Vel ker RW [ Resource Managenent Plan]/B S (1986). The
decisions relating to Vel ker RMPPHE S are found in the Vdl ker
Record of Decision (RID). The Rangel and Managenent Deci sion #5
of VWl ker RID (Attachnent #5) affirns the decision in the Reno
Managenent Franework Al an to renove all wld horses fromthe
southern Pine Nut Muntai ns.

Both of the Appellant's assertions have been addressed
in previous managenent pl anni ng processes. These processes
have been open to public consultation and coordination and final
deci si ons i ssued.

(Response at 1.)

[1] Section 3(b)(2) of the Act, 16 US C § 1333(b)(2) (1994),
provides the statutory authority for the removal of excess wld horses from
the public range. Specifically, if the Secretary (or his designate)
determnes, on the basis of available information,

that an overpopul ati on exi sts on a given area of the public | ands
and that action is necessary to renove excess aninal s, he shall

i medi atel y renove excess aninmal s fromthe range so as to achi eve
appropri ate nanagenent |evels. Such action shall be taken * * *
until all excess aninal s have been renoved so as to restore a
thriving natural ecol ogi cal bal ance to the range, and protect the
range fromthe deterioration associ ated wth overpopul ation.

The goal of wld horse nanagenent is to naintain a thriving natural
ecol ogi cal bal ance anong wi | d horse popul ations, wldife, |ivestock, and
vegetation and to protect the range fromthe deterioration associated wth
overpopul ation. 16 US C § 1333(a) (1994); Dahl v. dark, 600 F. Supp.
585, 594 (D Nev. 1984); Commission for the Preservation of WId Horses,
supra, at 329 and cases cited. "[H xcess aninals" are defined as those
"whi ch nust be renoved froman area in order to preserve and naintain a
thriving natural ecol ogi cal bal ance and nul tipl e-use rel ationship in that
area.” 16 US C 8§ 1332(f) (1994). Adetermnation that renmoval is
warranted nust be based on research and anal ysis and on nonitoring prograns
that include studies of grazing utilization, trends in range condition,
actual use, and clinatic factors. Mchael B ake, 135 IBLA 9, 14 (1996);
Aninal Protection Institute of Arerica, 117 IBLA 4, 5 (1990).

The legislative history of the Act reflects that the Secretaries of
Interior and Agriculture "are given a high degree of discretionary
authority for the purposes of protection, nmanagenent, and control of wld,
free-roamng horses and burros on the public lands,” Gonf. Rep. No. 92-681,
92nd Gong., 1st Sess. (1971), reprinted in 1971 USCCAN 2159, 2160.
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Departnental regul ations at 43 CF. R 88 4710.3-1 and 4710. 4 provi de
that the managenent of wld horses is to occur wthin designated HWR s
or wthin nore extensive "herd areas,” which are defined at 43 CF. R
8§ 4700.0-5(d) as the "geographic area identified as having been used by a
herd as its habitat in 1971." BLMis authorized by 43 CF. R § 4170.4 to
renove Wl d horses fromareas outside herd areas. Aninal Protection
Institute of Anerica, 118 IBLA 20, 24-25 (1991); Gaig C Donner, 111 IBLA
332, 342 (1989).

A BLMdeci sion ordering the renoval of wld horses frominside an HWA
in order to achieve statutory objectives, is coomtted to its sound
discretion. See Aninal Protection Institute of Anerica, 109 |BLA 112, 123-
24 (1989). As we noted in our Novenber 9, 1995, Oder, Appellant presents
no evi dence even suggesting that the viability of the wld horse herd
grazing in the FAne Nut Muntain HVAw || be threatened, in either the
long- or short-term by the renoval planned by BLM  Mreover, the
determnation of the AM. for the HVA was nade by BLMin an August 1995
Fnal Miltiple Use Decision. There is no evidence in the record that
Appel | ant appeal ed that deci si on.

Appel I ant has specifically chal | enged BLMs deci sion to renove al |
wld horses fromthe eastern hal f of the southern portion of the A ne
Nut Mountain HVA  Appel lant asserts that it is unfair to renove horses
fromland that is not used by or occupied by "the Indian | and owners."
Appel lant further alleges that the Bureau of Indian Affairs requested the
renoval even though the "l and-owni ng peopl e do not have a history of
fencing or conplaining about the wld horses.” (NAat 1.)

As noted by BLMin its Response, Appel lant objects to a prior
decision, contained first in the 1982 Reno Managenent Fanework Han, |ater
reaffirnmed in the 1986 Vdl ker Resource Managenent P an, that provided for
the total renoval of wld horses fromthe southern portion of the R ne Nit
Mbuntain HW so as to prevent, at the request of private | andowners, any
straying onto their lands. (Response at 1, referring to Attachnent #5.)
Thus, the continued renoval of wld horses, at |east fromthe southern
part of the HW is consistent wth the prior |and-use pl anni ng deci si ons
of BM See, e.g., Aninal Protection Institute of Averica, 117 IBLA
at 218 n. 4.

Ve find that Appellants' concerns are cogently and succinctly
answered by BLMs responses and that those responses are supported by the
record. The alleged shortcomngs clai ned by Appellant with the renoval
action as set forth in the DR FONS are unsupported by evi dence and fail
to cast doubt on either the necessity or propriety of the renoval or its
confornance to applicable [awand regul ation. As we have previously held
in appeal s of horse renoval actions, the burden is on the appeal ing party
to showthat BLMs experts erred in collecting the data on which the
renoval is based, ininterpreting that data, or in reaching the concl usi ons
towiichit led Comssion for the Preservation of WId Horses, supra,
at 330-31. Mreover, BLMis not required to wait until the range is
danaged before it takes preventive action; proper range nanagenent dictates
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herd reduction before the herd causes danage to the rangeland. If the
record establishes current resource damage or a significant threat of
resour ce danage, renoval is warranted.

Appel | ants have not shown that this renoval was based on erroneous
information, was unnecessary, or was inproperly carried out.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis affirned.

Janes P. Terry
Admini strative Judge

| concur:

John H Kelly
Admini strative Judge
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